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HW. S. District Court. 
[Southern District of New-York.] ~ \ 


Before the Honorable SAMUEL R. BETTS, District Judge. 


IN ADMIRALTY. 
Joun Hyer and others v. Tot ScHoonerR Wave. 


PILOTS’ CLAIM FOR SALVAGE—JURISDICTION, &C., &C. 


This case was decided several years since, April, 1831. The doctrine of pilots claiming as 
salvors, and the place where salvage service might be performed, as well as the jurisdiction 
of the court when the same was rendered within the ‘* Fauces Terre” and bays, &c.—were 
in this county subjects of strenuous discussion, if not involved in some considerable obscurity. 
The present case was taken up by appeal to the Circuit Court and the views of the court 
below dissented from in several respects. 

Subsequently, however, the same points have been before the Supreme Court of the United 
States and the views as now given fully sustained, viz., 

I. That the Admiralty Courts of the United States have jurisdiction over a claim of pilots for 
salvage and for the recovery of pilotage. 

II. That pilots are under no legal obligation to go on board or take charge of a vessel unless 
she is in a condition to require the services of a pilot strictly as such. 

III. That the court has jurisdiction over claims for salvage services when the same are per- 
formed on waters within ebb and flow of the tide within the territorial limits of a state. 


Tue facts and circumstances are fully stated in the opinion of the 
court. 


Aaron Burr, for the libellants. 
E. Paine and Dodge, for the schooner. 


By tHe Courr—Berts, District Judge.—This is a claim of sal- 
vage on the part of the owners and crew of the pilot-boat Gazette. 

The facts are concisely these : 

The schooner Wave left her moorings at the wharf in this city on 
the 2d of February last, with intent to go to sea. 

A pilot, one of the libellants, had been on board after she was 
ready for sea, but as she was locked in by ice and there appeared no 
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chance of getting her out soon he left her, under an understanding, as 
it seems, to return when wanted. 

A signal was afterwards hoisted for a pilot, but a sudden opening 
of the ice about the schooner occurring, she put out without waiting 
for one, keeping the signal up. 

The signal was soon hauled down, the captain thinking his mate a 
competent pilot in this harbor. 

Near Bedlow’s Island a pilot-boat was spoken coming up,.and an 
inquiry was made from on board the Wave about the ice below. 
No pilot was asked for. In the lower bay the schooner was found to 
have sprung aleak and to be making water rapidly. 

The captain ordered a signal for a pilot to be made. Immediately 
afterwards it was run down and a signal of distress hoisted. Guns 
were also fired. The schooner was then brought to anchor in three 
and a half fathoms water, about a mile from Sandy Hook beach. 

She was fast filling ; the crew were exhausted with their exertions, 
two of them spitting blood, and in despair of being able to keep her 
afloat much longer, they had brought their baggage on deck and 
loosened the boat with a view of making their escape. 

The pilot-boat of the libellants, when the signal of distress was 
first observed, was outside the Hook, from three te five miles from 
the Wave. She immediately made efforts to reach the Wave, but 
the tide being ebb, and the wind strongly ahead, it could not be 
effected under about an hour and a half. When within hail the 
inquiry was made, what was wanted. The captain of the Wave 
said his vessel was sinking and he wanted assistance. Hyer, one of 
the libellants, boarded her and ascertaining her situation, sent back 
his small boat for more men, and soon after ordered the bilot boat 
brought along side. 

Hyer is a branch pilot; he had on board the Gazette with him 
two deputy pilots, three apprentices and a cook. 

When Hyer went on board the schooner, the captain surrendered 
possession of her to him. The testimony as to the expressions used, 
is not, however, very clear or entirely consistent. Some of the wit- 
nesses understood that the schooner was delivered up to him abso- 
lutely, and others that she was surrendered to him as pilot. 

We can probably arrive at a more satisfactory understanding of 
what was contemplated at the time, by adverting to what was actu- 
ally done on both sides, than by weighing the recollection of different 
witnesses against each other, for the purpose of fixing upon the exact 


language used between the parties. Besides, a mere repetition of 


the words spoken by no means invariably communicates the accep- 
tation of those using or hearing them at the time; and we should re- 
pose still less confidence in an attempt to state the precise expres- 
sions used at a moment of great agitation and excitement. 

Hyer immediately assumed the entire command on board the 
schooner. He ordered the hatches broken open; shifted the cargo 
aft to raise her bows ; placed a strong relief at the pumps ; sent hands 
forward in a small boat to check the leak by securing a tarpauling 























THE NEW-YORK LEGAL OBSERVER. 99 


U. S. District Court—H yer and others v. The Schooner Wave. 











and board over it ; unloaded the Wave in part, and loaded the pilot- 
boat ; and when the schooner was so far lightened and freed of water 
as to be navigable, he ordered both vessels under way, towing the 
Wave by the Gazette to Prince’s Bay, where she was anchored and 
repaired and afterwards brought to the city, by his orders exclusively. 

The master and crew of the Wave acted throughout in obedience 
to the orders of Hyer, and neither when she was at anchor, or in 
making the repairs, or after she was ready for service, did the master 
pretend to any authority in relation to her, or claim the command. 
It appears then to me, that whatever may have been the language 
used, the whole course of conduct on both sides demonstrates that the 
parties themselves did not consider Hyer and his crew were render- 
ing the services of a pilot only on the occasion. The acts of the 
master clearly demonstrate that he regarded himself divested of all 
control over both vessel and cargo; and those of Hyer equally show, 
that he deemed both subject to his authority and direction. What 
relation each party sustained to the subject matter, in judgment of 
law, will be more fully considered hereafter. 

After the Wave and her cargo were brought back to the city, and 
the owners had refused to make the compensation demanded for these 
services, the libellants instituted a suit am rem, in this court, against 
the vessel and cargo, claiming salvage; and they contend on the 
argument, that if they cannot be compensated as salvors, they are 
entitled to recover in this action, an extra reward, as pilots, commen- 
surate to the risk run and services rendered. The respondents appear 
and contest the demand, and insist, that the libellants can have no 
relief in this court, it not having jurisdiction either in behalf of the 
parties, or over the subject matter. It is denied that this court can 
entertain the suit, for three reasons: 1. Because the services were 
performed in the port of New-York and within the body of a county. 
2. Because the libellants are pilots. 3. Because, by the laws of the 
State of New-York, under which they were commissioned, the libel- 
lants were bound to render the services performed by them, and can 
only be compensated therefor conformably to the provisions of the 
state law. 

1. The first objection rests upon the proposition that the United 
States’ courts of admiralty cannot take jurisdiction over civil causes 
of a maritime character, arising within the territorial limits of a state. 

It will be unimportant, in considering this proposition, to inquire 
whether the cause of action arose, in this case, within the limits of this 
state or those of New-Jersey, for if the objection is valid, it equally 
excludes the jurisdiction of this court in either event. _ 

Assuming that the services rendered by the dibellanis would have 
entitled them to salvage, if rendered on the high segs; the point is 
narrowed to the single inquiry, whether the juristiiction of the court 
over a subject matter properly appertaining tq it, is desipoved because 
the cause of action arose upon waters within the boundaries of a 
state ? 

The question is one of great magnitude, for if the doctrine of the 
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respondents’ counsel is correct, courts of admiralty have no jurisdic- 
tion, other than what is expressly given them by statute in revenue 
cases or criminal matters within the bays, harbors and inlets with 
which our vast range of coast is indented and all civil causes of a 
maritime character, having their origin in these places, fall exclu- 
sively under the jurisdiction of the states within whose territorial limits 
those waters flow. The argument is founded upon general principles 
alone: no decision of any state court, claiming such jurisdiction, is 
referred to, nor am I aware of any decision of any court in this coun- 
try which supports the doctrine. There is, unquestionably, a great 
contrariety of opinion in our courts regarding the character and extent 
of the admiralty jurisdiction ; but that difference has respect to the 
subject matter over which the jurisdiction may be exercised, rather than 
to the place where the question arises; and will, therefore, be more 
appropriately considered hereafter. 

Although, generally, the question of jurisdiction of courts of admi- 
ralty is determined by the subject matter of the controversy, yet in 
many instances the locus in quo is a most material particular, (4 
Wheat. 438; 10 Wheat. 420.) 

It is contended, upon the decisions of the courts of common law in 
England, that the admiralty jurisdiction is limited to matters occurring 
upon the Azgh seas. Without tracing minutely the rise and extent of 
that doctrine in England, it is sufficient on this branch of the case, to 
observe, that it was always a contested point between the court of ad- 
miralty and the courts of law, (Zouch, 1 to 51, 122 ; 1 Sir Lio. Jenkins’; 
6 Hall L. Jour. 568 ; 1 Hagg. R. 312 ; 4Inst. 134, Prynne’s animad. 75, 
et seq.) and thatin the end the common law judges have conceded that 
admiralty may have a concurrent jurisdiction as to place, in bays, har- 
bors, &c., within the ebb and flow of tide, where ships of war float, 
Bruce’s case, 2 Leach. C. C. 1093.) Besides, whether the rule has 
limits or not in England, our courts regard the decisions of the Eng- 
lish common law courts, in respect to the jurisdiction of the admiralty, 
as of little or no authority. (2 Gall. R. 345; Ib. 398.) And this 
particular point appears to be put at rest by decisions of the highest 
character and authority in this country, which recognise a like juris- 
diction of the admiralty in bays, harbors, &c., where the tide ebbs 
and flows, as on the high seas. The High Court of Appeals, in Penn- 
sylvania, previous to the adoption of the constitution, recognised the 
admiralty jurisdiction as embracing the waters of the Delaware oppo- 
site the city of Philadelphia. (1 Dall. R. 49.) 

Judge Bee took cognizance of a salvage case in Charleston harbor, 
respecting goods cast on shore, &c., notwithstanding there was a state 
law in force in regard ta wrecks, which applied to the case. (Bee R. 
170.) The Supreme. Court sustained a libel for salvage on the Dela- 
ware bay ‘near the town of Lewis. (4 Cranch, 342.) 

So, at a.laier dace, salvage has been allowed for services on board 
a vessel at anchor in Hampton Roads. (3 Wash.C.C.R. 567.) The 
courttakes jurisdiction in admiralty of claims for seamen’s wages, when 
any part of the service is on tede waters. (10 Wheat. 420.) In all 
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cases of tort and revenue falling within the cognizance of admiralty, 
tide waters have been considered equally with the high seas, places 
where that jurisdiction could be exercised. 

It was decided soon after the organization of the Supreme Court, 
that violations of the revenue laws in the waters of our bays, harbors, 
&c., were in their nature cases of admiralty jurisdiction. (La Ven- 
geance, 3 Dall. 297.) The court has been invoked on various occa- 
sions to review that decision, but it has always been sustained to the 
fullest extent. (2 Cranch, 406; 4 Cranch, 443; 7 Cranch, 112; 1 
Wheat. 20; 8 Wheat. 391.) 

The cause of prosecution occurred in that case at about the same 
place where the Wave anchored—within the waters of Sandy Hook. 
Judge Story investigated the subject at an early period in his judicial 
career, with great sagacity and depth of research, and demonstrated 
the legitimate jurisdiction of the admiralty over waters within the ebb 
and flow of tide. (1 Mason R. 100; 2 Gall. 298,) and after a lapse of 
fifteen years, the learned judge avows his adherence, in substance, to 
the doctrines he had before laid down. (5 Mason R. 465.) 

The circumstance relied upon, therefore, that the cause of action 
arose within the limits of a State, would not exclude the jurisdiction 
of this court over the subject. 

The Supreme Court has decided that the cession of cases of admi- 
ralty and maritime jurisdiction by the constitution, is no cession of the 
waters upon which those cases may arise. The waters themselves 
remain the territory of the state within which they lie. (3 Wheat. 
388.) 

Whatever relation, therefore, this jurisdiction may have to locality, 
it does not require to support it that the sovereignty over the place 
should be in the United States, or out of a particular state. 

It is, in this respect, of the same character as the jurisdiction con- 
ferred upon the federal judiciary, over “ all cases affecting ambas- 
sadors, other public ministers and consuls,’’ which must be exercised 
without regard to territorial limits or jurisdiction. 

It seems to me, also, that suits in admiralty by material men come 
within the same principle. 

The cause of action in such cases always arises within the terri- 
tory of a state, yet admiralty has unquestionable cognizance of them 
upon tide waters, (2 Gall. 365 ; 4 Wheat. 438,) and even with respect 
to actions by seamen for wages—between joint owners for the posses- 
sion and management of vessels, and upon hypothecations, the entire 
cause of action may have its origin and termination within a State. 
So far as place is taken into contemplation in determining whether 
admiralty can have cognizance‘ of causes of civil and maritime juris- 
diction, the single coasideration seems to be, whether they have rela- 
tion to transactions on the sea or tide waters. (10 Wheat. 420.) 

2. The second objection to the jurisdiction of the court has refe- 
rence to the capacity of the parties. It is denied that pilots can main- 
tain suits here for any services they may render. This objection em- 
braces two propositions: 1. That pilots cannot be salvors. 2. That 
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a court of admiralty cannot take cognizance of their claims for the 
compensations allowed them by law. 

1. The first branch of this objection must undoubtedly be intended 
to be limited to situations where the pilot might be required to per- 
form the duties of his office, and not to apply wherever they might 
chance to navigate the high seas. 

The libellants, or some of them, were appointed to pilot vessels 
from New-York to sea, and from sea to New-York, by the way of 
Sandy Hook. 

It will not, therefore, probably be denied that, if they should render 
services on board a vessel off Charleston harbor, or any place remote 
from Sandy Hook, they might, notwithstanding their commission as 
pilots, claim as salvors in that behalf. The objection is understood 
to be, that pilots cannot be salvors in places where they may be bound 
to act as pilots. 

No case has been cited in which this specific doctrine is advanced ; 
but it is deduced from the assumption that the libellants, as public 
officers, were bound, ez officto, to perform the services rendered in this 
case. I shall hereafter advert more particularly to this position, in 
considering what duties were imposed on them virtute officio, and un- 
less it is found to result from the character and obligations of their 
a there would seem to be no foundation in law or princi- 
ple for the disqualification set up against them. The principles of 
the maritime law would certainly apply no stronger in excluding pilots 
from becoming salvors,'than it would to the ship’s company of the vessel 
saved, it being their duty to render all practicable aid to the vessel to 
which they belong. And yet at this day it is incontrovertibly settled, 
that seamen may be rewarded as salvors for services in the preserva- 
tion of their own ship. (Blanca, 2 Cranch, 268 ; 2 Mas. 319.) So, also, 
the crew of a king’s ship, whose specific duty it is to protect and succor 
merchant vessels, are entitled to recover salvage for entraordinary ex- 
ertions in saving a vessel or cargo. (The Mary Anne, 1 Hagg. 158.) 
Not only have the respondents failed producing any direct authority 
in support of this doctrine, but it does not appear that the objection 
was ever raised in the English admiralty ; or if it has been, the prin- 
ciples upon which that court proceed, have completely discounte- 
nanced and overruled it. (Godolphin, 45 to 50, 166, 183; Zouch, 50.) 

In the case of the Joseph Harvey, before Sir W. Scott, in April, 
1799, the judge observes, ‘It is allowed the court may, in cases of 
pilotage, as well as of salvage, direct a proper remuneration to be 
made. It may be, in an extraordinary case, difficult to distinguish a 
case of pilotage from a case of salvage, properly so called ; for it is 
possible that the safe conduct of a ship into a port, under circumstan- 
ces of extreme danger and personal exertion, may exalt a pilotage 
service into something of a salvage service.” 

In that case pilots claimed salvage. They boarded a vessel off 
Dover Castle, which had a signal up for a pilot and wished to go into 
the Downs. When spoken the answer was that the vessel wanted a 
pilot, and there being strong proof of mal-conduct on the part of the 
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pilot, and the testimony given by him of the distress of the vessel 
being contradicted, the court refused him any compensation. 

The question, however, was directly before the court, whether 
salvage could be claimed by a pilot under such circumstances, and 
no doubt seems entertained but that it could be. (1 Robinson’s R. 
257.) 

Another case is cited by the reporter, in which there being no mis- 
conduct of the pilots, a liberal salvage was awarded by the court. 
It was the case of a salvage on the coast by a pilot-boat going out 
to the assistance of a vessel in distress. 

The court award salvage with strong language in support of the 
claim. ‘It is expedient,” the judge remarks, “ for the security of 
navigation, that persons of this description, ready on the water and 
fearless of danger, should be encouraged to go out for the assistance 
of vessels in distress.” (The Sarah, 1 Rob. 263, note.) So also the 
courts in this country have recognised the same doctrine. 

In the case of Dulany, a pilot, v. The Sloop Paragon, in the District 
Court of South Carolina, the libellant claimed salvage. He boarded 
the vessel at anchor at Bull’s Inlet, which had been injured in a 
storm, having lost her masts, &c., but the crew had rigged a jury- 
mast ; the vessel was tight and sufficiently provisioned. ‘The libel- 
lant towed her into Charleston harbor. 

Judge Bee decided that it was not a case for salvage, but that the 
pilot should be allowed $200, above pilotage and costs of suit. (Bee 
R. 212.) No doubt was suggested of the authority of the court to 
give salvage toa pilot. Hand and others v. Schooner Elvira and cargo, 
upon facts extremely like the preceding, (except the vessel was not 
found at anchor,) was also a claim for salvage by pilots. The libel- 
lants when they boarded the schoorier were “ cruising in their voca- 
tion on board their pilot-boat,” and the question was raised and dis- 
cussed by counsel, whether the pilots could be salvors in the case. 

The judge declared he had no difficulty upon this point and adopt- 
ed the sentiment of Sir W. Scott, that circumstances may occur ex- 
alting a pilotage into a salvage service; and he allowed salvage in 
the cause. Before Hopkinson, Dist. Judge, Penn. Dist. May 14, 1829.* 

The District Court of South Carolina continues to take cognizance 
of claims by pilots for salvage. It has been recently allowed by that 
court for piloting a vessel out of Charleston harbor, without any ques- 
tion as to the jurisdiction of the court. (Owners of pilot-boat Wash- 
ington v. Ship Saluda, April, 1831.) I am therefore satisfied that by 
the maritime law, pilots may be remunerated as salvors, even in 
cases where they may be acting in the capacity of pilots. Whether 
the statute has prescribed a different rule with respect to the pilots 
of this port will be more particularly considered hereafter. 

2. If this court can justly entertain jurisdiction of this cause it 
would be authorized upon the pleadings before it, if the service is 








* Since published, 1 Gilp. R. 60. 
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proved to be a pilotage service, to award the libellants a compensa- 
tion as pilots, should it decide that they could recover nothing more. 
The second branch of the second general objection therefore raises 
the question, whether pilots can sue for and recover pilotage fees in 
a court of admiralty. 

Inquiries into the legitimate jurisdiction of courts of admiralty, are 
amongst the most perplexed questions of our jurisprudence. No 
standard is established by which this questio verata can be deter- 
mined with exactness. By the Constitution, the power of the Fede- 
ral Judiciary extends to all cases of admiralty and maritime juris- 
diction ; and by the act of Congress of September 24, 1789, the dis- 
trict courts have exclusive original jurisdiction of all civil causes of 
admiralty and maritime jurisdiction; but neither the Constitution 
nor the statute defines what that jurisdiction comprehends, nor do 
they indicate the sources from which principles may be drawn limit- 
ing or explaining it. 

A subsequent act, passed May 8, 1792, provides that ‘the forms 
and modes of proceeding in suits of admiralty and maritime juris- 
diction shall be according to the principles, rules and usages which 
belong to courts of admiralty as contra-distinguished from courts of 
common law, except,” &c., &c. 

This act has been construed not to have reference to all courts of 
admiralty, but to those of England and this country alone, (10 Wheat. 
490,) and although the same case interprets the act to have relation 
to the practice of the court only, and not to its jurisdiction, yet a strong 
implication would arise that Congress contemplated that a court of 
admiralty in this country derived the principles regulating its juris- 
diction and those which were to govern its practice, from one and the 
same source. 

If it be admitted, however, that we are to regard the jurisdiction 
of the admiralty in England as that which is to determine the charac- 
ter and extent of the jurisdiction of our courts, yet a great difficulty 
still remains, to ascertain what period in the history of that juris- 
diction we are to select, and whether we are to model our judica- 
ture in this behalf in conformity to the ancient functions of the Eng- 
lish admiralty, or limit it tothe powers that court exercised at the 
revolution.* 

Neither can the authority that court exercised at any given period 
of its existence, be now defined with certainty. The evidences of its 
jurisdiction are far from being clear or satisfactory. By the civilians 
an almost unlimited extent is claimed for it; whilst the crown law- 
yers generally consider its legitimate authority as very restricted and 
unimportant. 

The history of the foundation of the court is no longer extant. The 





* Two very receut decisions in the U.S. Supreme Court, have settled the admiralty juris- 
diction of the U.S. courts. It is substantially as laid down in this case. (5 How. 541 ; 6 How. 
344.) 
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reasons and purposes leading to its establishment are to be implied 
only from the objects the court was found to subserve. 

The theory of British polity supposes the monarch to be the foun- 
tain of all judicial authority. Inthe earlier ages of the government, 
and indeed after the constitution had attained to some degree of 
symmetry and force, the judicial power was either exercised in per- 
son by the king, or was conferred by him at discretion, upon such 
tribunals as he might designate. 

The court of the admiral (with those of the marshal and consta- 
ble) was undoubtedly called into being as an instrument by which 
the royal prerogatives in relation to matters dehors the kingdom 
could be most conveniently exercised. 

The admiralty court was probably instituted with limitations and 
restrictions now lost to judicial history; but it would soon be dis- 
cerned that the court was-adapted, by the celerity of its action and 
its ready subserviency to the willof the monarch, to enlarge and 
strengthen his powers; and that consideration would lead him, 
from time to time, to encourage its cognizance of subjects of a purely 
municipal character. The readiness of the lord high admiral, or his 
surrogate, to amplify his jurisdiction, would also conduce to draw 
under his cognizance matters occurring within the kingdom, whether 
wholly territorial or mingling with transactions on the high seas and 
abroad, appertaining appropriately to the tribunal. 

How long and to what extent this domestic and municipal juris- 
diction of the admiralty was exercised, cannot now be ascertained ; 
but there is abundant evidence that it was exceedingly comprehen- 
sive and diversified. (Zouch, 14; 50 Godolphin.) Almost the earli- 
est notice furnished by history of the existence of the court, consists 
in details of the strenuous efforts made to subdue and bound its au- 
thority, in relation to matters of an internal and municipal character. 
The acts of 13th and 15th Richard II. were passed for that purpose ; 
the one directing the admiral should only meddle with things done upon 
the sec, and the other, that he should not take cognizance of contracts, 
pleas, and other things rising within the bodies of counties, nor of wreck. 
But, although these statutes designate certain matters with which the 
admiral should not meddle, neither of them assumes to define the le- 
gitimate objects and limits of his jurisdiction. 

An active controversy subsisted for ages afterwards between the 
courts of common law and admiralty, upon the claim of jurisdiction ; 
the king was appealed to, as the fountain and arbiter of the powers of 
all the courts ; he commanded a mutual adjustment of the disputed 
point by the respective judges; but although the arrangement was 
solemnly consummated on paper, it was never observed, and the com- 
mon law courts proceeded by gradual advances, until they nearly ex- 
tinguished all procedures in admiralty. Except as a prize court, it 
now exercises, in fact, in England, but a meagre and stinted autho- 
rity, compared with the powers it once wielded; yet, it is believed, 
the admiralty court does not to this day accede to the justness of the 
restrictions imposed upon its jurisdiction. (2 Dod. 371; 1 Hagg. 312.) 
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Let it, therefore, be established that we are to resort to the English 
admiralty for the principles and usages which shall govern the pro- 
ceedings of our own courts of that denomination, it is manifest that 
difficulties of serious magnitude lie in the way of any practical and 
available use of the criterion. It still remains to be settled, to what 
period or era of that court we shall direct our attention ; and how we 
shall ascertain what authority then properly appertained to the court. 

The learning in relation to the history of the English admiralty— 
its just jurisdiction—the claims of the common law courts in contra- 
vention of it—and the principles upon which the admiralty and ma- 
ritime jurisdiction conferred by the United States’ constitution, should 
be exercised, are collected and ably systematized, in the Introduc- 
tion to Hall’s Admiralty Practice ; Introduction to Sergeant’s Con- 
stitutional Law, 2d edition ; Duponceau on Jurisdiction, appendix ; 
De Lorio v. Boit, 2 Gall. R. 398; 1 Kent’s Com. 342; 5 Wheat. 
106, (note) ; 12 Wheat. 614; Johnson Justice, and note; 5 Mason 
R. 467; 6 Dane’s Abridg’t. 355 ; Zouch, 14; Godolphin ch. 4, Ex- 
ton. ; 4 Co. Inst. 134 ; 12 Co. R.79; 1 Beawe’s Lex Merct. by Chitty ; 
Prynne’s Animad. 75, and these general references will be sufficient 
to bring the doctrines that have prevailed upon these topics into 
view, without a more detailed citation of passages and cases. 

The general position which the courts of this country seem disposed 
to maintain is, that admiralty will take cognizance of subjects of con- 
troversy of a maritime character. (2 Gall. R. 345 ; 2 Amer. Jurist, 24, 
40.) 

The piloting a vessel to and from sea, would seem to be peculiarly 
a service of a maritime character. I do not find that the right to re- 
cover compensation for these services, by suit in admiralty, has ever 
before been called in question ; or that the manner in which the pilot 
was commissioned, or whether or no the local law supplied him a 
more convenient remedy, was allowed to affect the right to resort to 
this court. 

No doubt seems ever to have been suggested by the court or bar 
in England, that pilots might recover their fees in admiralty, 9p 
for services on navigable rivers, Eleanor, 6 Rob. R. 39; Abbott, ch. 
5,) although such suits are common. (Joseph Harvey, 1 Rob. 306 ; 
Benj. Franklin, 6 Rob. 305; Nelson, 6 Rob. R. 227; Leander, Edw. 
R. 35,) and notwithstanding a summary remedy by attachment of the 
vessel is provided them by statute. 

So, like suits have been sustained in our own courts. (Bee R. 86 ; 
1 Wes. R. 568.) Judge Story remarks, that admiralty has, upon 
principle, a rightful jurisdiction as well in personam as in rem, for pilot- 
age, for services performed on, from, or to the sea; and he expresses 
his extreme doubt of the correctness of the decisions of the English 
common law courts, that no suit lay in admiralty in favor of a pilot 
for services on a navigable river within the body of a county. 

And it is to be remarked, that neither the statute of Massachusetts, 
or the existing one of this state, prescribe the manner in which the 
compensation of pilots is to be recovered, or furnish any extraordi- 
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nary facilities in their behalf. It would, therefore, seem to result, that 
though commissioned under a state law, the pilot might have recourse 
to any remedy adapted to the nature of his right, and I should un- 
hesitatingly hold that this action is maintainable in admiralty, whether 
the libellants claim compensation as salvors, or for pilotage fees. The 
mode in which the amount of such fees is to be assessed or ascertain- 
ed, may be determined by the local law without affecting the remedy 
in this court. The action of the court, in regard to matters already 
within its jurisdiction by the general principles of the maritime code, 
may be limited to the enforcement of the existing municipal law. 
(The Robert Fulton, 1 Paine C. C. R.) 

It is not necessary now to inquire whether the state courts have 
concurrent jurisdiction with the admiralty for the recovery of pilot 
fees, inasmuch as no exclusive or specific remedy is prescribed by 
the statute act. Yet, if it is in its nature a case of admiralty and ma- 
ritime jurisdiction, there is great weight of authority for the argument, 
that the jurisdiction of this court is exclusive of that of state tribunals, 
whether conferred upon them by the laws of the state or by acts of 
Congress. ( 1 Wheat. 337; 1 Peter R. 546; 1 Kent, 342; Sergeant 
Const. ch. 21; 6 Wheat. 297, 5 Wheat. 27; Johnson and Story, Jus- 
tices; Duponceau, 90; Rawle, 191.) 

In a case of somewhat kindred features to this, Chief Justice Mar- 
shall says, ‘‘ that the admiralty jurisdiction can be exercised in the 
states in those courts only which are established in pursuance of the 
3d Article of the Constitution. (1 Peter. R. 546.) 

This would deny to Congress the power of authorizing any state 
tribunal, as such, to take cognizance of cases of admiralty jurisdiction ; 
much more would it militate against the right of any state to exercise 
such power of its own authority. Nor does this doctrine infringe up- 
on that laid down in various decisions, particularly with respect to 
criminal offences, that there may be a capacity in the United States 
judiciary by the terms of the Constitution to exercise a jurisdiction, 
which must nevertheless lie dormant because Congress has not desig- 
nated the offence, or the manner in which the court shall act upon it, 
(3 Wheat. 386 ; 5 Wheat. R. 76,) because the aid of any authorization 
by Congress is not deemed necessary to perfect the jurisdiction of 
the court in civil cases of admiralty and maritime jurisdiction. (4 
Cranch, 2.) 

3d. The third and last general objection to the action is, that by 
the laws of the state of New-York, under which the libellants were 
commissioned, they were bound to render the services performed by 
them and can only be compensated therefor conformably to the pro- 
visions of the state law. 

This objection rests upon two propositions. (1.) That a public 
officer is bound to perform all the duties of his office, for the compen- 
sation appointed by law for such services, and can claim nothing be- 
yond such stated compensation. (2.) That the mode in which his 
compensation is to be ascertained being fixed by law, he can avail 
himself of no other mode of determining the amount. 
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1. The first position is well founded in reason, and is no doubt 
sustained by the general principles of law. It has been applied by 
an eminent judge to deny salvage in a case where an individual 
derived extraordinary benefit from the services of a public officer. 
The olficer being in the execution of the duties of his office happened 
to render meritorious service to property in peril, and afterwards 
libelled it for salvage. Judge Washington decided that he could not 
sustain the claim. (3 Wash. C.R. 569.) The language of the court 
would, however, seem to imply that if the direct object of the officer 
had been to preserve the property, he*might have been entitled to 
salvage for such special service, notwithstanding his official authority 
over or connection with the subject. 

In order to apply the rule of law to the case before the court, it is 
necessary to ascertain with precision the nature and extent of the 
duties imposetl upon the libellants, by their offices of pilots, and how 
far they are to be regarded as acting in this behalf as public officers. 
Pilots, in maritime law, are persons taken on board at a particular 
place for the purpose of conducting a ship through a river, road or 
channel, or from or into port. (Abbott, 148; Jacobson, 125, 127.) 

In this capacity they have the entire command of the vessel, whilst 
under weigh, in her navigation, and in selecting the place and deter- 
mining the manner of bringing her to anchor. 

But the pilot is subordinate to the master, in all other respects, who 
has the control of the vessel and crew, and is to be obeyed as to the 
destination and disposal of her, and the time of making sail and com- 
ing to. (Abbott, 226; Benj. Franklin, 6 Rob. R. 350.) 

The authority of the pilot being then limited, by the law maritime, 
to the navigation of the vessel, his duties and responsibilities as pilot 
would accordingly be bounded by the same limitations. If any fur- 
ther duty was imposed upon the libellants in the present case, it must 
be by some provision of positive law. This will lead us into an in- 
quiry as to the situation in which the subject has been placed by 
statute. 

From the year 1731 statutes have been in force in this state, in re- 
lation to the pilots of this port. The colonial law was re-enacted by 
the state legislature, after its independency, and has continued in sub- 
stance the same to the present day. Slight variations have occasion- 
ally been introduced as the acts passed under review, but nothmg 
essentially changing the general features of the system. (2 Liv. & 
Smith, ed. L. N. Y., 200; (51 Geo. 2,) ch. 565 ; 2 Van Schaick’s ed. 
433 ; Sess. Laws, (15 Geo. 3,) ch. 79; 1 Jones & Varick, 120; 2 
Kent & Radcliffe, 133; 5 Webster & Skinner, 11.) 

So also the other maritime states had, previous to the Federal Con- 
stitution, adopted provisions regulating pilots within their respective 
territorial jurisdictions. 

The main purport of the various acts was to provide for the ap- 
pointment of competent pilots ; to declare the manner in which their 
services should be performed ; to fix their compensation, and, in some 
instances, the mode of recovery. 
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To obviate all question as to the effect of the state laws after the 
United States government went into operation, Congress, at its first 
session, passed the act of August 7, 1789, by which it was enacted, 
“‘ That all pilots in the bays, inlets, rivers, harbors and ports of the 
United States, shall continue to be regulated in conformity with the 
existing laws of the states respectively, wherein such pilots may be, 
or by such laws as the states may hereafter respectively enact for the 
purpose, until further legislative provision shall be made by Con- 
gress.” 

The power of Congress to adopt in this manner the prospective 
legislation of the states need not be questioned in the present case, 
because the state statute then and now in force being essentially the 
same, it is unimportant. which is regarded as the rule of decision. 

The state act of February 19, 1819, according to the terms of the 
act of Congress, would be the one now in force. At all events, it is 
the one set up by the claimants as prescribing the duties pilots are 
to perform, virtute officio, and as debarring these libellants from all 
other recompense than that given by the statute. 

The general duty of this class of pilots, so far as defined by that 
statute, are, to pilot vessels from New-York to sea, and from sea to 
New-York, by the way of Sandy Hook ; to keep and maintain in the 
piloting service to and from the port of New-York by way of Sandy 
Hook, not Jess than five good and sufficient pilot-boats, &c.; to ex- 
hibit their printed instructions to masters of vessels when they board 
them, and to govern themselves by these instructions. 

The 9th section of the act empowers the Board of Wardens to 
adopt such rules as they may deem proper for the government of 
pilots and to revoke or amend them at discretion. A body of rules 
adopted by the wardens on the 16th of April, 1819, were offered in 
evidence, but as they were revoked by subsequent rules, adopted 
June 19, 1819, they cannot be regarded as — to this case 
further than they may aid in the interpretation of those now in force. 

The 4th Rule of June, 1819, provides, that “ vessels that approach 
the coast in distress, shall have the preference of others, and pilots 
are required to go on board such vessels appearing in distress and in 
want of a pilot, in the first instance and render her every service or 
assistance in their power.” 

The 19th section of the statute enacts, ‘“‘ that the master, owner or 
consignee of any ship or vessel appearing in distress and in want of a 
pilot, on the coast, shall pay unto such branch pilot or deputy pilot, 
who shall have exerted himself for the preservation of such ship or 
vessel, such sum for extra services as the said master, owner or con- 
signee and pilot can agree upon; and in case no such agreement can 
be made, the board of wardens shall determine what is a reasonable 
reward, and the sum so determined by them shall be paid in manner 
aforesaid.” 

_ It would seem very manifest that the legislature, in the provisions 
of the above section, and the wardens in the rule promulgated by 
them, contemplated no other than mere pilot services. 
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The expressions are aptly selected to convey that meaning; and 
there is nothing in the language used, or the subject matter, from 
which an intention may be inferred, to embrace other cases than 
those where the professional assistance of the pilot is wanted. 

Had the legislature intended to constitute the pilots wreckers also, 
a very different form of expression would have been proper and ne- 
cessary. The pilots are required to go on board of vessels in distress 
and wanting a pilot; if they are in a predicament where a pilot, as 
such, can be of no service to them, the case has not occurred, pointed 
out by the rule or statute, in which the pilot is compelled, ex-officio, 
to go to their aid, whatever may be their distress. 

It appears to me that no other construction can be given to the rule 
or statute, consistent with the plain import of the language and the 
purpose those laws were designed to answer than to limit their ope- 
ration to the cases where the skill and experience of the pilot in the 
immediate duties of his office are required. A vessel on shore, or 
wrecked, or so disabled as not to be navigable, would stand in no 
need of the officers created by this law, or the peculiar skill which 
they are appointed to exercise. Any able bodied mariners would be 
equally serviceable to her as a pilot. 

So, in the present case, if the Wave had sailed with a pilot on 
board and met with this disaster, she would have wanted the relief 
the libellants afforded her no less on account of having such pilot ; 
and yet no one will contend, that when a vessel is already provided 
with a competent pilot, the law exacts the duty of any other pilot 
to go on board of her. 

Besides, he is not required by law to take with him his boat’s 
crew, or any person, to assist in manning or navigating a vessel 
in distress ; nor is he bound to employ his boat in her aid, further 
than to put him on board. We are not discussing the obligations 
of humanity, but the extent and character of those duties enjoined 
upon pilots by virtue of their offices. The statute requires the boats 
to be kept in the piloting service. That service manifestly is, to 
cruise between points where pilots are put on board and taken off 
from vessels, prepared to furnish pilots to vessels coming in, or take 
them from those going to sea. , 

It would be foreign from that service to lade the boats with 
wrecked goods, or send them into port with the cargoes of vessels 
requiring to be lightened ; and the special duty to which pilots are 
appointed, and for the performance of which they are to supply 
boats, must be abandoned to enable them to engage in that of 
wreckers. 

If the true construction of the law, and the regulations, obliges - 
a pilot-boat’s whole company, together with the boat, to be devoted 
to the relief of a vessel situated as the Wave was, then this duty 
must be discharged, although at the same time other vessels should 
appear off the coast wanting pilots, and such vessels must be left to 
the peril of their situation, whatever may be the consequences. 

This is not the view I take of the law. In my judgment, no pilot 




















THE NEW-YORK LEGAL OBSERVER. 111 


U.S. District Court.—Hyer and others v. The Schooner Wave. 








service was performed in this case ; and if the libellants neglected 
vessels coming in and wanting them to undertake the saving of the 
Wave and her cargo, they would have forfeited their commissions, 
and, probably, been personally subjected to damages. 

So far from enjoining this species of service on pilots, I think the 
law and regulations are so framed as to be clear of doubt, that nothing 
beyond the skill and exertions of the individual pilot on board a ves- 
sel, is provided for or contemplated. 

When not neglecting the specific duties of his office, a pilot may 
engage in a case of salvage, and he stands in respect to it upon the 
same footing as other mariners. 

There are other considerations conducing to prove that the present 
case is not embraced within the purview of the state law: First, be- 
cause itis extremely doubtful whether the libellants, if they had done 
nothing on board this vessel but as pilots, could charge or receive pi- 
lotage for bringing her back to the city. 

The second proviso to the 22d section is, “ that no pilotage what- 
“ever shall be demanded or received by any such pilot for any such 
‘ship or vessel coming into the said port of New-York, unless such 
‘pilot shall take charge of such ship or vessel to the southward of 
‘the upper middle ground, and such vessel be at least of the burthen 
‘‘of seventy tons unless such vessel shall make the usual signal for a 
pilot, &c.” 

Now although the court should judicially take notice of the topog- 
raphy of the bay and decide that this vessel was to the southward of 
the upper middle ground, yet she was making no signal for a pilot; 
nor was she coming into this port, nor is there any evidence that she 
was of seventy tons burthen. 

If this upon the facts is not a case in which pilotage fees could be 
demanded, then most manifestly the extra compensation, provided for 
by the 19th section, would not apply to it, for that is given only where 
the pilot has exerted himself for the preservation of a vessel wanting 
a pilot. Whatever may have been the magnitude or value of the 
services, they would not come within the description of those which 
the board of wardens are authorized to reward. 

It will accordingly be unnecessary to inquire how far it is competent 
for a tribunal created by a state law, to exercise a portion of the ad- 
miralty and maritime jurisdiction conferred by the constitution, on the 
judiciary of the United States, or what effect or influence the existence 
of the court or board of wardens would have in ousting the jurisdic- 
tion of this court in the recovery of pilot fees, inasmuch as this case 
is not shown to be one which the state law has given that tribunal 
authority to dispose of. And although I entertain no doubt‘of the 
authority of this court to afford pilots a remedy for fees, yet under 
the present posture of this cause, there would be great difficulty in 
bringing the acts of the libellants within the provision of the statute 

roviding fees for pilot service, or the general principles of maritime 

w in regard to pilotage. 

Secondly. It is furthermore exceedingly doubtful whether any inter- 
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pretation can be given to the state act, consistent with its general 
scope, and various expressions which does not limit the extra compen- 
sation to be awarded by the wardens, to services rendered vessels 
coming on to the coast from abroad. So also the wardens understood 
it, for their instructions apply only to vessels being out of port and 
seeking to enter it. 

My opinion upon the whole case is, that this is a case not of pilot- 
age, but salvage service, and that the libellants are entitled to recover 
salvage for the services rendered the vessel and her cargo, although 
infra fauces terre, or on waters within the territorial limits of New- 
York or New-Jersey. The only remaining inquiry is, what amount 
shall be awarded them. 

Various considerations are regarded by the court in exercising its 
discretion in fixing a salvage compensation. 

The most prominent are, the peril the property was subjected to; 
the means possessed for its rescue; its value; the degree of labor and 
hazard the salvors encountered ; the value of their property exposed 
by the undertaking, and the interests of navigation and humanity 
concerned, in holding out liberal encouragements to induce persons to 
attempt the relief of vessels and their crews in distress. 

Enough has been before stated to show that the Wave, when re- 
lieved by the libellants, was in a situation of great peril ; it was mid- 
winter; the bay full of ice, and and a heavy wind blowing. It was 
also late in the afternoon of the day. There was no vessel, except 
that of the libellants, any where in sight, and the crew testify that they 
were already so exhausted by their labors, that they could not have 
kept the Wave afloat more than an hour and a half longer. 

It is however suggested in some of the proofs, and was much pressed 
in argument, that the necessity for the interference of the libellants 
was not so imminent, as the Wave had anchored at so short a distance 
from shore, that she might have been easily beached, and her cargo 
and crew probably saved, without loss or serious risk. 

The argument rests upon mere supposition. The ice made out 
some distance from the shore and there is no evidence that it could 
have been penetrated by the Wave, or that she could touch ground 
before reaching it; nor was she in a condition to make the effort; she 
was water-logged, had lost her steerage, and her crew depose, that 
when she anchored, they dared not bring her on the wind for fear she 
would capsize. These facts show that if she was not entirely unman- 
ageable, it would have been a very dangerous, if not hopeless attempt 
to endeavor to run her on shore. 

But furthermore, admitting she could have been run aground, we 
are not only to regard the existing perils surrounding her, but how far 
her condition would probably be benefitted by that change, ought also 
to be taken into consideration. The wind was from the north-east 
through that night, with a heavy fall of snow; the next day and day 
after it blew with great violence, so that the Wave required both 
anchors to secure her in the anchorage to which the libellants had 
taken her and where she had the advantage of land shelter. 
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The opinion of some of the witnesses is, that she could not have 
stood the gale at all if aground in her unsheltered position, and must 
have immediately gone to pieces. In such case both vessel and cargo 
must have been totally lost, and very little chance would exist for 
saving the lives of the crew. 

The services of the salvors must accordingly be esteemed merito- 
rious on their part, and of extreme necessity to all interested in the 
Wave. They were rendered with great promptitude, skill and dili- 
gence so as not only to save the property, but to secure it against the 
injury it was then incurring. The cargo saved, after all damages de- 
ducted, was appraised at $9537 86-100, and the vessel at $1500. 

Although the claimants were thus benefitted by these services, no 
serious personal risk or hazard of property was encountered by the 
libellants. They loaded the pilot-boat, stopped the leak of the Wave 
and got both vessels under weigh in about three hours. During that 
time they labored with great activity and good judgment. Every 
man was employed to the extent of his ability. Some additional 
fatigue and delay were also incurred in towing the Wave and in 
being obliged to come to anchor with her once, before reaching 
Prince’s Bay, not attended, however, with any extra hazard of life 
or property. Their boat was valued at from $2500 to $3000. 

These circumstances show nothing exalting the salvage in this 
case to one meriting a prodigal reward. 

Courts do not look alone at the benefit received by the owner of 
the property saved; they regard also the character of the service and 
the degree of compensation which would, under like circumstances, 
usually command similar relief. 

I shall decree that the libellants receive 1-10th part of the value 
of the vessel and cargo as appraised. 

I might feel supported by authority in giving a larger compensation. 
Lord Stowell allowed a king’s ship, for saving a merchantman, 1-10th 
of ship, cargo and freight. (Mary Ann, 1 Hagg.158.) Judge Hop- 
kinson allowed above 1-9th,of all saved, to pilots, where the services 
were very trivial and not of indispensable necessity to the vessel. 
Hand v. Schooner Elvira. 

But the value of the property saved in this instance, makes, in my 
estimation, the compensation to the libellants at 1-10th, adequate to 
the services rendered. The share allotted to the apprentices, is not to 
be paid to their masters, but to them individually. (2 Cranch, 260.) 

Decree accordingly, with taxed costs to the libellants, and $50 for 
counsel fees, &c. 


(Decree at large.) 


The following decisions respecting the admiralty jurisdiction of the 
United States Courts, and the rights of pilots as salvors, have been 
made since the delivery of the above opinion. Waring et al v. Clark, 
5 Howard 451, 6 Howard; Hobart v. Drogan, 10 Peters U. 8. Rep. 
108; The General Palmer, 2 Hagg. Ad. Rep. 177,178; The Fun- 
chall, 3 Hagg. 386; The Elizabeth, 8 Jur. 365; The Frederic, 1 W. 
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Rob. 17; The Hebe, 2 W. Rob. 246; The Cumberland, 9 Jur. 191; 
The Dosseteil, 10 Jur. 866, 8. C. 5 N. Y., Leg. Obs. 110; New-Jersey 
Steam Navigation Co. v. Merchants’ Bank, 6 How. U. S. Rep. 378. 














In the Court of Appeals. 


Tue Cayuca County Banx v. EruHan A. WarDEN and FRANKLIN 
L. GriswoLp. 


A defective and insufficient notice of protest may be aided, and helped out by accessory facts. 

The question whether an endorser of a promissory note has been duly charged as such, does 
not depend on the fact whether the note was correctly described in the notice of protest, but 
on the mind or knowledge of the endorser. It seems that any notice of protest, however 
defective, will be held sufficient, if when taken in connection with accessory facts, it conveys 
to the mind of the endorser, information of the identical note, intended to be protested. 

It seems also that a notice of protest may vary according to each particular case, or the educa- 
tion, intelligence or quickness of comprehension of the endorser, as its sufficiency depends 
upon the information which it conveys to his mind. 

A notice of protest need not show that a demand of payment of the note has been made, that 
is matter of evidence, to be given at the trial. 

A notice of protest, describing a joint endorsement, as an jndividual one, is sufficient to charge 
the joint endorsers of a promissory note. 


Tue defendants were sued as the joint endorsers of a six hundred dol- 
lar note. It was in the words and figures following, to wit: 


“* $600. 

‘Ninety days after date, I promise to pay to the order of F. L. Gris- 
wold and E. A. Warden, six hundred dollars, for value received, at 
the Cayuga County Bank. Auburn, N. Y., January 30, 1845. 

Signed, “S. WarpDEN.” 

Endorsed, “ F. L. Griswoxp, 

“E. A. WarDEN.” 


The cause was tried at the Cayuga Circuit in January, 1848, before 
the Honorable Joan Maynarp without a jury. 

On the trial of the cause the plaintiffs proved that the notice of pro- 
test served in this case was divocned to each defendant individually 
and not to them jozntly, and was in the words and figures following, 
to wit: 


“Cayuga County Bank, 
*“ Auburn, March 3, 1845. 
** $600. 

“‘ Sin—Take notice that S. Warden’s note for three hundred dollars 
payable at this Bank, endorsed by you, was this evening protested for 
non-payment, and the holders look to you for the payment thereof. 

“Your Obedient Servant, 
“P. B. Eaton, Notary Public.” 


The plaintiffs then proved, under objections, by defendants’ coun- 
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sel, that Satterlee Warden, the maker of the note, had no other note 
in the bank, on which the defendants were endorsers. That Satter- 
lee Warden resided in Tennessee, and had resided there about four 
years. That the note in question was given in renewal of a former 
note. That Griswold only attended to the renewal. That the pre- 
vious note was for $665 51 and was due the 11th of November, 1844, 
and was made by 8. Warden. That it was renewed by the note in 
suit and the payment of $65 51. 

The defendants then proved that the note for $665 51 was given 
to renew a note for $750 discounted by the plaintiffs about the 26th 
of April, 1844, which note was given for two notes, one against Leon- 
ard & Warden, and one against Warden & Satterlee for $384 06 
each. That the defendants were endorsers on the note given by 
Leonard & Warden and the defendant Griswold was alone the en- 
dorser on the note given by Warden & Satterlee. That both of the 
$384 06 notes were dated November 12, 1843, and that the Warden, 
who composed one of the firm of Warden & Satterlee and Leonard & 
Warden, was not the same Warden who endorsed the note in question. 


John Porter, for plaintiffs. 
Warren T. Worden, for defendants. 


Jewett, Ch. J.—There is no question but that due presentment 
for payment and notice of non-payment to the endorsers of a promis- 
sory note, are conditions precedent to the liability of the endorsers, 
and that the notice may be either written or verbal. Cuyler v. Stevens, 
4 Wend. 566. Such presentment of the note in question was made, 
and notice of non-payment in the form shown by the evidence given. 
The only material question then is, whether that notice is sufficient. 
It is well settled that there is no precise form of words necessary to 
be used in giving notice; it is sufficient if the language used is such 
as in express terms, or by necessary implication, to convey notice to 
the endorsers of the identity of the note, and that payment of it, on 
due presentment has been neglected or refused by the maker. 

The fact which was necessary to be established by the plaintiffs is, 
that the defendants had due notice of the dishonor of the note in ques- 
tion. The notice, such as it is, was given at the precise time and 
place required by law. The evidence shows that this note was given 
for a balance due upon and in renewal of a former note, payable at 
the same bank on the 11th of November, 1844, made by S. Warden 
and endorsed by the defendants, to whose order it was made payable. 
But it is contended that the notice merely informs the defendants of 
the non-payment of a note drawn and endorsed respectively by the 
defendants for $300, and not of a note for $600, endorsed by the de- 
fendants jointly. Concede that such variance or misdescription exists ; 
it is well settled in accordance with good sense, that an immaterial 
variance in the notice will not vitiate it, it must be such, as that, under 
the circumstances of the case, conveys no sufficient knowledge to the 
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endorsers of the identity of the particular note which has been dis- 
honored. Mills v. The Bank of the United States, 11 Wheaton, 431. 
Bank of Alexandria v. Swann, 9 Peters 33. 

Now having the accessory facts, namely, that this was the only 
note in the bank drawn by S. Warden and endorsed by the defend- 
ants, and the intimation conveyed by the figures, “ $600,”’ upon the 
margin of the notice, who can doubt but that this notice conveyed to 
the mind of the defendants the information that this identical note had 
been dishonored, although it misdescribed the note, as it respects the 
sum for which it was made in the body of it. The defendants, know- 
ing the facts stated on the recetpt of this notice, could not, as it seems 
to me, fail to be apprized by it, that this particular note had been dis- 
honored. It was said on the argument, that the notice to be effectual 
must be perfect on its face, to convey the information to the endorsers 
of the non-payment of the note, and that it could not be aided by ac- 
cessory facts. The cases of Shelton v. Braithwaite, 7 Mees. & Welsb. 
436 ; and Stockman v. Parr, 11 Mees. & Welsb. 809, are very much 
in point, to show that a notice defective on its face may be aided by 
such facts, and that it is proper to consider them in deciding the ques- 
tion of the sufficiency of such notice. 

It was also contended, that the notice is fatally defective and in- 
sufficient to charge the defendants as endorsers of the note in question, 
on the ground that the notice describes the endorsement of the note, 
as an individual and not a joint endorsement. The note is drawn 
payable “ to the order of F. L. Griswold and E. A. Warden,” and is 
endorsed by the payees respectively. In such case, the law requires 
notice to be givén to each of them, as notice to one will not, as it will 
in the case of partners, be deemed notice to the other. Willis v. Green, 
6 Hill, 232. 

The objection rests upon the ground of misdescription of the note 
in question, that the recezpt of the notice did not and was not calcu- 
lated to inform the defendants of the non-payment of the note, that to 
effect such oBject, the notice should have described the note as hav- 
ing been endorsed by both defendants. It seems to me that to hold 
in conformity with this objection, would be to sacrifice substance to 
the’merest technical formality, and it is quite impossible not to see that, 
under the circumstances of this case, the notice fully informed the de- 
fendants that this particular note had been dishonored. Pm 

Another objection to the notice is, that it does not state that payment 
of this note was ever demanded, or that it was refused, nor when nor 
where such demand was made and payment refused. The notice is 
dated ‘“* Cayuga County Bank, Auburn, May 3, 1845,” and states, 
that 8S. Warden’s note for $300, payable at this bank, endorsed, &c., 
was this evening protested for non-payment, and the holders look to 
you for the payment thereof. 

The case of Mills v. The Bank of the U. S., 11 Wheaton, 431, 
shows that it need not be stated in the notice that a demand of pay- 
ment was made, that it is sufficient to state the fact of non-payment 
of the note, which the notice in this case alleges, it states that the 
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note was protested for %:on-payment. Whether the demand was 
duly and regularly made, is matter of evidence to be given at the 
trial, and to the same effect is the case of Stocking v. Collins, 9 Carr. 
& Payne, 653. 

I am of opinion that the notice under the circumstances of this case 
was sufficient, and that the court below erred in its judgment. That 
it should be reversed with a venire de novo by that court, and that the 
costs should abide the event. 





Nore.—See Remer v. Downer, 23 We.adell, 620. Ronson v. Mark, 2 Hill, 587. Platt vy. 
Drake, 1 Douglass, Michigan R. 296. 








N. D. Oper and Terminer. 


Before the Honorable J. W. EDMONDS, one of the Justices of the Supreme Court of New- 
York, and Aldermen STEVENS and DODGE. 


Tse Preopie v. Jonn S. Austin. 


Where an indictment contains several counts charging the same offence in different forms, the 
prosecution will not be compelled to elect on which count they ask a conviction. Such 
election will be directed only when the several counts charge separate and distinct offences. 

It is not collateral but relevant to the main issue to inquire into the motives which influence a 
witness in giving his testimony, and a party examining a witness in regard to them, is not 
bound by his answers but may contradict him. 

A sufficient foundation is laid for such contradiction if the attention of the witness has been 
directed to the time, place and circumstances attending an alleged statement made by him, 
and the name of the person to whom he may have made it, need not be mentioned, if it 
was not necessary to enable him to know to what remark his attention was directed. 

The statute allowing the relative of a person killed, to recover damages therefor, it will be no 
impeachment of a witness, that he as a father of the deceased had attempted by negotiation 
to recover compensation from the author of the death. 

Whether a homicide was justifiable under the statutes is to be determined by the jury from 
their conviction whether there was reasonable ground for the accused to apprehend great 
personal injury, and not from the fact that the accused did in fact entertain such apprehension. 

Whether a homicide is excusable or not, must depend in a great measure upon the nature of 
the weapon used and the manner in which it was used. Killing by intentionally firing a 
pistol into a crowd cannot be said to be by accident or misfortune. To constitute murder 
there must be an intention to kill, in all cases, except where the perpetrator is at the mo- 
ment engaged in committing a felony. 

Any killing without a design to effect death unless it is justifiable or excusable is manslaughter 
only. 

Implied malice, constituting killing without an intention to kill murder, is not recognised in our 
law. 

Recent provocation, and the fact that the passions have not had time to cool, do not under our 
statute mitigate a killing with a design to effect death from murder to manslaughter. Such 
killing is murder, whether the design to effect death was formed on the instant or had been 
previously entertained. 

The intention to take life constitutes, under our statute, the main distinction beeween murder 
and manslaughter. 


THE prisoner was indicted with one Nesbitt, for the murder of Timo- 
thy Shea, on the 28th of September, 1848, by firing a pistol at him. 

The indictment contained two counts, one charging that the pistol 
was fired by Austin by the aid and procurement of Nesbitt, and the 
other that the firing was by Nesbitt, and that Austin aided and en- 
couraged. 
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After the testimony for the prosecution cl&ed, which tended to show 
that Austin had fired the pistol, J. Graham, for the defence, moved 
that the prosecution be put to their election on which count they in- 
tendéd to ask for the conviction of the prisoner. He insisted that 
the prosecution having now got in all its testimony was able definitel 
to inform the prisoner of the precise nature of the charge of which 
they claimed him to be guilty and that it was his right to know so as 
to determine how to shape his defence. 


H. G. Wheaton, (who appeared instead of the Attorney General,) 
insisted that the right to compel an election existed only when the in- 
dictmeut contained distinct charges, and not where, as in this case, it 
contained only charges connected with the same transaction. 


Epmonps, J.—That is undoubtedly the true rule where the two 
offences charged form parts of one transaction, yet are df such a na- 
ture that the defendant may be found guilty of both. The prosecutor 
will not be called on to elect upon which charge he will proceed, for 
in such case the joinder of counts cannot prejudice the defendants, 
which is the only ground on which this application to the discretion 
of the court can be founded. The right of election is confined to 
cases where the indictment contains charges which are actually dis- 
tinct and grow out of different transactions. Thus the prosecution 
will not be compelled to elect on an indictment charging both larceny 
and receiving stolen goods, where it appears by the indictment that 
the charges relate to the same transaction modified to meet the proof, 
nor when several counts are inserted in an indictment solely be the 
purpose of meeting the evidence as it may transpire on the trial, the 
charges being substantially for the same offence. Such is this case, 
and the impropriety of compelling an election here is very apparent. 
If the prosecution should elect to go on the count that charges Austin 
with having fired the pistol, and it should turn out on the trial that it 
was in fact fired by Nesbitt, but by the order and procurement of 
Austin, Austin would be guilty of the murder, yet could not be con- i 
victed because the prosecutor had .been compelled to elect, and in a 
necessary ignorance of the facts had elected the wrong count. 

The prisoner cannot be embarrassed by being tried on both counts, 
while the prosecution may be much embarrassed and indeed entirely i 
thwarted by being compelled to elect. 

The motion must be denied. 

John Shea, the father of the deceased, was examined as a witness 
on the part of the prosecution, and on his cross-examination was 
asked whether he had not offered to the prisoner or some of his 
friends to leave the state and refuse to testify in the case for a suita- 
ble remuneration. ‘To which he had answered not exactly that, but 
and was then proceeding to detail what he had said in that re- 
gard, when he was stopped by the prisoner’s counsel, and told that 
they had got all the answer they wanted. 

On his re-examination by the prosecution he was asked what it was 
he had said in that regard. 
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Epmonps, J.—But you have yourselves introduced the subject and 
have obtained only part of an answer. The whole of it ought to be 
got out. Besides, you have an answer from which you may call on 
the jury to infer corruption on the part of the witness, while the mat- 
ter may be susceptible of a perfect explanation. It will be right to 
have it all. 

Being examined on that point the witness detailed two interviews 
with one who acted as an agent of the prisoner in conducting his de- 
fence, in which, as he alleged, an offer had been made to him of 
some money if he would remove from the state. 

After the prisoner had entered upon his defence his counsel offered 
to prove several acts of this witness going to show a desire to obtain 
from the prisoner pecuniary satisfaction for the injury which he had 
received by the death of his son, and what had taken place between 
him and the prisoner’s agent in that respect. 


Wheaton, for the prosecution, objected that the examination of the 
witness on this subject had been to a matter entirely collateral to the 
main issue, and that the defence were therefore bound by his answers 
and could not contradict them. 


D. Graham, for the prisoner, contended, first, that it was not col- 
lateral matter so that the defence was bound by the answer, and, 
second, that the testimony was proper independent of what thé 
witness had said on his examination, as it might tend to show him 
governed by corrupt or revengeful feelings, and it would enable the 
jury to judge what credit to give him when they should learn that he 
had attempted to make money cut of a transaction which had resulted 
in the death of his son. 


Wheaton, in reply, said that since our statute of 1847, which had 
given to the relatives of a person killed under circumstances which 
would constitute a trespass, a right to recover damages for the injury 
sustained by the loss of the deceased, it could be no impeachment to 
the credit of a witness to seek to avail himself of the benefit of the 
statute. 


Epmonps, J.—I was not aware that the statute gave the remedy 
for damages in such cases as this. I supposed it was confined to 
cases of persons travelling in public conveyances. It grew out of 
injuries on rail-roads and steamboat accidents, but I see that it ex- 
tends to all cases where death is caused by the wrongful act, neglect 
or default of any person or corporation, and the party injured, if 
living, might have maintained an action for the injury. And it is 
worthy of note to observe this return to a law which once prevailed 
among our ancestors, but which has been exploded for several hun- 
dred years. The Wergild of our Saxon ancestors was the fine set on 
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a person’s head for the murder of aman. Tacitus speaks of it as 
having been found by the Romans to exist among the Northern Ger- 
mans, from whom it was doubtless brought into England by the 
Saxons while pagans, and continued even after the Norman conquest 
until the introduction of the Christian religion, when it fell into disuse, 
it being regarded as contradictory to the divine law. Some years 
since 1 found the same law in existence among the northern native 
tribes on our continent. 

I once witnessed on the island of Michilimackinac the interesting 
ceremony of the “‘ Wergild” performed among some Indians inhabit- 
ing the borders of Lake Superior, and I had several times occasion 
in my then official capacity in settling claims against Indians, along 
that region of country from Lake Winnebago to Lake Superior, to 
make similar allowances which I found was in pursuance of a well 
settled custom among them. But this is a digression, perhaps not an 
unnatural one. It is enough for the question now before me to know 
that such a law now prevails among us also, so that it could in no 
respect affect the credit of this witness that he was seeking to avail 
himself of its advantages. Yet if there was no such statute, this 
question has been settled by our court in 11 Wend. The People v.Ge- 
mung. ‘That was an indictment for false pretences, and the defendant 
offered to show that during the sitting of the court the prosecutor had 
offered to the prisoner that if he would settle the subject matter of 
the indictment he would leave the court and not appear against him. 
The testimony was excluded and the Supreme Court sustained the 
decision on the ground that if the fact had been proved it could legiti- 
mately have had no influence with the jury, for it did not tend in the 
least degree to impeach the testimony of the witness or to show that 
his narration was not true. So far then as to one view in which this 
evidence is offered, namely, as independent of what the witness may 
have testified on the subject, the testimony would not be proper. 
But when offered to contradict his testimony, it has a different aspect. 
In the view which I have already stated, the question put on the cross- 
examination of this witness might have been objected to and perhaps 
excluded. But it was asked and answered without objection and 
the inquiry was fully gone into on both sides in order to ascertain the 
feelings with which he testified. That surely cannot be called col- 
lateral, for any inquiry which is allowed having that object in view is 

rtinent and relevant to the main issue. In regard to such matters 
it is always open to contradict what the witness himself has said on 
the subject. With that view and to that extent the inquiry will now 
be allowed. 

The witness John Shea, on his cross-examination, had been asked 
whether on the evening of the affray and immediately after his son 
had been shot, he had said to two men in his basement that he did not 
know who had fired the pistol? To which he had testified that he 
had not said so, but a good many persons had spoken to him that 
evening, that he did not know whether they were friends or enemies 
and had not been always particular as to what he did say. 
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For the defence a police officer was introduced who said he entered 
the basement directly upon the first alarm and saw the dead body 
lying on the floor, and had asked some questions of the witness Shea, 
His answers being offered in evidence, 


Wheaton, for the prosecution, objected, because the proper founda- 
tion had not been laid, as the attention of the witness had not been 
particularly called to the police officer by name. 


Epmonps, J.—His attention was challenged to the particular cir- 
cumstances and occasion, to every thing indeed, except the name of the 
person to whom it is now alleged he made the declarations offered in 
evidence, so that he has had a full opportunity of recollecting and ex- 

laining what he has formerly said. The main thing is first to ask 
Fim, whether or no he has said or declared that which is intended to 
be proved. All that has been done in this case, and the only omission 
has been the name of the person to whom the remark was made, and 
that person an entire stranger to the witness. That name was not 
necessary to enable the witness to know to what remark his attention 
was directed. The time, place and circumstances were all specifi- 
cally mentioned, and they were enough to give him the required op- 
portunity of explanation, having that, this inquiry now becomes proper. 


The evidence bearing on the offence charged in the indictment went 
to show, that on the evening in question the prisoner, with three of his 
companions, sallied out into the streets on a frolic, and after visiting 
five or six drinking houses entered one in Leonard-street, next door to 
the residence of the deceased, and on coming out passed the door of 
the basement occupied by the deceased’s mother as a porter-house, 
and in which the deceased, two of his brothers, and a sailor were 
then engaged singing and carousing. As Austin was passing the 
door one of the inmates came out and invited him to go in and hear 
the singing which he refused todo. After refusing repeated invita- 
tions, he was taken by the collar and dragged into the basement. 
The door was then shut upon him and he was repeatedly urged to 
sing or to drink, but refused. One of his companions, the other de- 
fendant, Nesbitt, followed him into the basement and attempted to 
fasten the door open. A row then began, in the course of which 
Nesbitt fled from the room and the brother of the deceased threw a 
tumbler and a pitcher at Austin and struck him a severe blow on the 
forehead with a decanter. Austin retreated from the basement, he 
was followed by the sailor and struck a blow with achair. At about 
this time, but whether before or after the blow with the chair was 
not ascertained, some one fired twice into the basement from a six 
barrelled revolving pistol. One of the balls took effect upon the de- 
ceased, who was then advancing with a chair uplifted towards the 
door through which Austin had retreated, and who died almost imme- 
diately, exclaiming as he fell and expired, ‘Father, I am shot.” At 
about the same moment, but whether before or after the firing, the light 
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in the basement was extinguished. It was from a lamp hanging over 
the bar, so low that Patrick Shea who was standing by the bar, could 
easily extinguish it with a breath. After the firing, the prisoner re- 
treated towards the Police Station House, distant about 100 feet from 
the scene of the affray. On the way which he had passed a pistol 
was afterwards found. Austin repaired directly into the Station 
House, where he was met by the Captain of the Police, who, observ- 
ing him to be very bloody, ordered him to be taken care of and a 
physician to be sent for. On examining him it was found that he had 
received a very severe wound in the forehead with some sharp instru- 
ment which had cut through the rim of his hat and which stupefied 
him, a hole was cut through one cheek, as if by a stab from an 
oyster knife, and various bruises on his head and body showing that 
he had received at least nine blows. He was too ill from these wounds 
to be removed from the station house for several days, and several 
weeks elapsed before he arose from his bed. 

There was much contradictory evidence in the case. The father 
of the deceased swore positively to his having seen the prisoner fire 
the pistol from the side walk, after the affray was over, while other 
witnesses testified that he was an habitual drunkard, that he had gone 
to bed very drunk that afternoon and was asleep in another room 
when the affray began and was just rising from his bed as his son ex- 

ired. 

; It was also proved that the family of the Sheas,was very debased, 
the daughter being a strumpet, the mother sharing with her the wages 
of her prostitution; the deceased had been a convict in the state- 
prison, and his brother, one of the witnesses, was then in confinement 
on a charge of stealing, and that the house they kept had frequently 
attracted the notice of the police for its riotous and disorderly 
character. 


D. and J. Graham, of counsel for the prisoner, made the following 
points : 

I. In order to make homicide, by an act imminently dangerous to 
others, murder, it must be occasioned by an act committed when the 
mind is in the same mood as would be necessary to make the act 
murder if it was committed upon a particular individual, and there 
must be a pre-intention to take human life, or else to do the act which 
must necessarily or may result in the death of some one. 

II. If the jury believe that the defendant fired the pistol, smarting 
under a provocation so recent as not to be under the influence of 
reason, it is not murder. 

JIT. If the jury should believe that the statement of John Shea, as 
to the door’s being opened after Austin was put out, and the pistol 
discharged into the basement, it would not be murder unless the time 
that elapsed between the defendant’s becoming disconnected from 
the violence of the inmates of the basement and the firing of the 
pistol was a reasonable time for the cooling of human passion. 
IV, If the jury believe that the pistol was fired from the street, i. e. 
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outside of the basement, and that the defendant was pursued there 
by the violence of the inmates of the basement, and that there was 
reasonable ground for supposing, that great personal injury would be 
done to him, and imminent danger of its being accomplished, it would 
be justifiable in law. 

V. If the judgment of the defendant was so impaired by the vio- 
lence of the injuries inflicted upon him, that the act of firing the pistol, 
though not necessary to guard himself against further injury, was 
rather the result of znstinct than judgment or revenge, the act would 
be justifiable in law. 

VI. Where the loss of reason or deprivation of consciousness is the 
direct result of an injury, and not attributable to mere passion, an 
act committed while in such a state, is not an offence. 

VII. The basement of the Sheas being a public bar room, it was 
no trespass in the defendant to enter it. 

VIII. If the Sheas had the right to eject the defendant from the 
basement, owing to his misconduct, they were only entitled to use 
the kind of violence calculated to attain the end. Throwing a tum- 
bler or decanter would not be justifiable, and would make those resort- 
ing to them, trespassers. 

IX. If the Sheas resorted to excessive or unnecessary violence, for 
the purpose of ejecting the defendant from the basement, they became 
trespassers in so doing, and the defendant would have the right to 
act in self defence. 

X. If Austin discharged the pistol under an honest supposition that 
his life was in danger, or that some great personal injury was about 
to be done to him, he is not guilty of an offence. 

XI. If the defendant, though in no danger of serious bodily harm, 
through fear, alarm or cowardice, discharged the pistol at the de- 
ceased, or into the basement, under the impression that great bodily 
injury was about to be inflicted upon him, it is not an offence. 


J. McKeon, District Attorney, and Wheaton, for the prosecution, 
made the following points :-— 

1. If the jury believe the prisoner armed himself with this deadly 
weapon, with an intent to use it against human life, if he should get 
into an affray, and was induced or encouraged to provoke the affray 
in question or unnecessarily to continue it after it had been com- 
menced by others, by the fact of his being thus armed, and did use 
it against the life of Timothy Shea, in the manner proved by the wit- 
ness, he is guilty of murder. 

2. That if the jury believe the prisoner was so far self-possessed 
as to be able to restrain his passion while in the basement receiving 
the blows, although his weapon was then at hand, and omitted to use 
it till he had got out of the basement and out of the more immediate 
view of the inmates, and then used it as proved by the witnesses, 
he has exhibited all the deliberation which the law requires to be guilty 
of murder. 
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Epmonps, J., in charging the jury, said, that the first question for 
them to determine was, whether the prisoner had fired the pistol. 
This was sworn to positively by two witnesses. Shea, the father, 
and Clara King, a girl of the town, who was passing at the mo- 
ment. . The testimony of the father was not to be relied upon. His 
character, his intoxication, his strong feelings and the falsehoods 
which had been proved against him, forbid the idea of giving much 
credit to him. he testimony of the girl, however, had not been im- 
peached, but had been corroborated by several independent circum- 
stances in the case, and particularly by the facts that all the wit- 
nesses unite in saying, the firing was from the very spot, where all 
unite in saying the prisoner was at the time; that the pistol when 
found was bloody, and that he alone of all the party was bleeding ; 
that he had an inducement to do it, whether from motives of revenge or 
in self defence ; that the direction of both shots was from where Austin 
was, back upon those who had beat him; that the pistol was found 
at a spot which he had just passed ; that he who fired the pistol wore 
a white hat, and that the prisoner alone had such a hat that evening. 
From these considerations, the jury must determine whether it was 
not the prisoner who fired the pistol, and in determining it, they must 
bear in mind that the evidence to satisfy them must exclude, to a mo- 
ral certainty, every hypothesis but that of guilt, that the conviction of 
guilt must flow naturally from the facts proved and not by a forced or 
strained construction and be consistent with all the facts, for if any 
one fact is utterly ineonsistent with that conclusion it cannot follow ; 
and that, in case of doubt it is safest to acquit, for the protection of in- 
nocence has an equal claim upon the administration of justice with 
the | aomcang ay of guilt. 

If upon this question, the conclusion of the jury should be adverse 
to the prisoner, the next inquiry would be into the nature and quality 
of the act which should be thus established against him, and whether 
the homicide was justifiable or excusable, or was murder or man- 
slaughter. 

The homicide would be justifiable under our law, only in case it 
was committed by the prisoner when there was reasonable grounds 
to apprehend a design to do him some great personal injury, and there 
was imminent danger of such design being accomplished. But of 
this the jury were to be judges, not the prisoner, and it was for 
them to say from all the circumstances proved before them, whether 
there was reasonable ground for such apprehension, and whether 
there was at the moment the fatal shot was fired, imminent danger 
- that some great personal injury would have been done to the prisoner. 

This would depend mainly upon the facts when and from what posi- 
tion the pistol was fired? If fired after the prisoner has escaped from 
the party in the house and after he had reached the side walk, it may 
have flowed from a spirit of revenge for the injuries under which he 
was smarting. r 

But if fired before he had extricated himself from the party, who 
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had thus forcibly drawn him into the building, and had there dis- 
played towards him such unjustifiable violence, he might at the mo- 
ment have very reasonably apprehended farther personal injury and 
might be justifiable in using the means at hand to protect himself 
from it. 

There was, however, another view of the case in which the prisoner 
might be justified, even if he had fired the pistol after he had left the 
basement. One of the witnesses had testified that the prisoner had 
been followed from the basement by one of the party inside, and had 
been struck with a chair while ascending the steps on his retreat. If 
this were so, then the apprehension of personal injury would not 
cease with the prisoner’s leaving the basement, and the imminent 
danger in which he had been placed might have continued up to the 
moment of firing the pistol, and thus he be justified in firing it. 

If the jury were not satisfied that it was justifiable, they were next 
to inquire whether it was excusable? Itis so under our law when 
committed by accident or misfortune, in the heat of passion upon a 
sudden and sufficient provocation, or upon a sudden combat without 
any dangerous weapon being used. The nature of the weapon used, 
and the manner in which it was used, must be mainly instrumental 
in determining this question. Thus if, in the heat of passion, upon 
sufficient provocation or upon a sudden combat, a man had used his 
walking stick, or a butcher in his stall hagl used his knife that lay 
near him, or a cooper used the’ adze with which he was then at work, 
and had given a blow which was fatal, but without any intention to 
take life, the homicide might be excusable. But that could hardly 
be where the weapon used was of a dangerous character, constructed 
solely for the purpose of taking life and which could scarcely be fired 
off without hazarding it. If in the melee the prisoner had used the 
—~ as he might any other hard substance found at the instant in 

is pocket, by striking a blow with it calculated rather to wound than 
to kill, but had killed, it might be attributed to accident or misfortune. 
But that could not with propriety be predicated of the act of inten- 
tionally firing the pistol and unless such firing was justifiable, it was 
either murder or manslaughter. 

Whether the act was murder or manslaughter under our statute, 
depended entirely upon the existence of an intention to kill either 
some particular person, or generally some one of a number of persons 
against whom in a mass the fatal act is perpetrated. There is only 
one homicide known to our law which becomes murder in the absence 
of an intention to effect death, and that is when the act is perpetrated 
by one then engaged in committing a felony. Except in that one 
case, no homicide is murder without an intention to kill and with such 
an intention, every homicide, with the single exception already men- 
tioned, unless it be justifiable, is murder, whether the intention is 
formed on the instant or has long been entertained. 

Such intention may be inferred from the act itself, for it may be 
one which of itself plainly indicates a heart regardless of social duty 
and fatally bent on mischief, and men are to be presumed to intend 
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the natural and inevitable consequences of the acts which they wil- 
fully perform, but unless there be such an intention, the act cannot 
be more than manslaughter. 

It would readily be perceived that this view of the statute had en- 
tirely superseded many of the rules of the law of homicide as it 
existed in England and which had been quoted on this occasion, and 
among them the whole doctrine of implied malice and the power of 
recent provocation to reduce the act from murder to manslaughter. 

The English law provided very slight punishment for manslaughter, 
sometimes as low as the fine of a shilling and never beyond a year’s 
imprisonment. To remove from the operation of so inadequate a 
penalty acts of peculiar barbarity, such as that of the schoolmaster 
who whipped a scholar until it died, and that of the master chimney- 
sweeper whose boy stuck fast in the chimney and was killed by the 
violent manner in which he was pulled from the place, the English 
courts adopted the principle of implying malice, where there was in 
fact no not | design to take life. On the other hand, lest such 
a principle should extend too far, they adopted another principle which 
gave to recent provocation, and the fact that the passions had not time 
to cool the power of modifying the acts from murder to manslaughter. 

All this had been done away by our statute. If the homicide had 
been perpetrated without an intention to kill it would be manslaughter 
and no more, except in thgsingle case of its perpetuation by one en- 
gaged in committing a felony. But if perpetrated with an intention 
to kill, no matter how recent the provocation or how high the passions, 
it was murder. An act of homicide perpetrated with a premeditated 
design to effect death, though in the very highest flight of passion, and 
springing from even an existing provocation, can find no resting place 
in our statute except under the definition of murder or justifiable ho- 
micide, and the intention to kill being established, there is no degree 
or description of manslaughter in this statute which can embrace it. 

That this is the intention of the statute is manifest not only from a 
careful perusal of all its enactments relative to homicide, but also from 
the recommendations of the revisors. They proposed that murder 
should include a homicide when perpetrated from a ‘premeditated de- 
sign to do some great bodily injury, although without a design to effect 
death, thus recognising and adopting the principle of implied malice and 
defending it on the ground that the transaction would be such as would 
ordinarily lead to the result of taking life. But the legislature refused 
to adopt the suggestion and enacted a section, which, in the language 
of the revisors was ‘‘founded on the great principle that to constitute 
murder there should be an express design to take life or such circum- 
stances as to induce a very strong presumption of such a design.” 

This view of the law will commend itself to our favorable regard, 
not merely because it confines the crime of murder within its legiti- 
mate bounds of a premeditated design to take life, but because it 
effectually destroys the doctrine of allowing sudden provocation and 
heat of passion to mitigate the offence, a doctrine most dangerous in 
its operation, because it tolerates the practice of carrying arms and 
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takes from the sudden use of them, the consequences that ought justly 
to follow. Noman can under our laws go habitually armed and in an 
affray use those arms with an intention to kill, without incurring the 
hazard of a conviction for murder, and no violence of provocation, no 
height of passion can mitigate or extenuate the offence. It will be mur- 
der if there is an intention to kill, unless self defence demands the sacri- 
fice. The practice out of which this case has sprung is too pernicious 
to be tolerated. No life would have been taken, if the person who fired 
the pistol, whoever he might have been, had not gone into the affray 
with so deadly a weapon. The same remark is applicable to the last 
case tried in this court and the sooner this law becomes well known, 
and understood, and rigidly enforced, the better; for far better the land 
though stricken with poverty, where the unseen majesty of the law 
affords its sure protection to all, and where the atmosphere of its su- 
premacy pervades every tenement however humble, than that where 
gold may be gathered at every footstep, but where every man is 
armed to the death against his fellow, where every breath is drawn 
amid the rattling of armor, and every pulsation beats with the appre- 
hension of instant conflict. 

The inquiry, therefore would be, was there a design to effect 
death? For if there was, however recent its birth, the offence was 
murder, but if there was an intention to wound only—a design to do 
some great bodily harm and not to kill, it was manslaughter and no 
more. 

The prisoner was acquitted. 








N. D. Supreme Conrt. 


Before the Honorable J. W. EDMONDS, one of the Justices of the Supreme Court of 
the State of New-York. 


Hamers.tey v. HAMERSLEY and others. 


Where the plaintiff, in a suit in partition, makes persons defendants who have no interest in the 
subject matter of the suit, their costs of defending will not be charged upon the fund, or 
against their co-defendants, but must be paid by the plaintiff personally. 

The rule is otherwise, however, if such unnecessary parties are brought in at the request of, or 
on account of, the other defendants. 


Tus was a suit in partition, and it appeared by the bill that the lands 
in question had belonged to the plaintiff and his brother, Thomas 
Hamersley, now deceased. That Thomas Hamersley in his will de- 
vised his moiety of the property to his executors, in trust, that they 
should hold the same until his son, Andrew Hamersley, should be- 
come twenty-five years of age, and then convey the same to him in 
fee. It also appeared that the plaintiff, Lewis C. Hamersley, and 
his son, John W. Hamersley, two of the executors named in the will, 
had made such conveyance, and that at the time of filing said bill 
said lands were held by the plaintiff and said Andrew S., as tenants 
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in common. Two daughters of the said testator, Mrs. Morgan and 
Mrs. Terren, and their husbands, were made parties defendants, with 
an allegation that they claimed some interest in the lands as heirs at 
law, or otherwise. They appeared by their solicitors, Sandford and 
Porter. 

In his answer, Andrew S. Hamersley denied that the said other 
defendants had any interest in the lands, and claimed that the one 
half thereof should be set apart to him, and such was, on the hearing 
of the cause, the decree of the court. The said answer also set up, 
that said testator had made provision for his said daughters out of 
his personal estate, and that the suit brought by the plaintiff to par- 
tition said lands was unnecessary, as the defendant had always been 
willing to diyide them with plaintiff without suit. 

On settlement of the final decree before Mr. Justice Edmonds, two 
questions were raised : 1st. Whether the plaintiff should have any costs,as 
the suit was unnecessary. 2d. Whether the defendant, Andrew S. Ham- 
ersley, should be charged with any part of the costs of the other defendants. 

The judge, after Jeliberation, eld that the plaintiff must be allowed 
costs, as he had the right to bring the suit, even of the other owner of the 
lands were willing to partition them without suit. But that the other de- 

fendants, who had no interest in the property, were unnecessary parties, and 
the plaintiff must pay their costs. 

On the application of the solicitor for plaintiff, leave was given him 
to show that such unnecessary defendants had been put upon the 
record at the request of Andrew S. Hamersley, and the motion no- 
ticed for that purpose now came up for argument. 


J. W. Hamersley and Wm. Curtis Noyes, for plaintiff. 
Joseph Neilson, for defendant A. S. Hamersley. 


Epmonps, J.—It having been unnecessary to make Terren and 
Morgan and their wives parties, their costs cannot be charged upon 
the fund, or upon the defendant, or otherwise than upon him who thus 
unnecessarily made them parties, unless that was done by the de- 
fendant’s consent or request. 

The whole question then is one of fact, to be made out affirmatively 
by the plaintiff His solicitor does not aver that any such cdnsent 
or request ever was made ; but his affidavit, and those of his clerks, 
state facts from which such consent or request are to be inferred. 
Such an inference might perhaps justly be drawn, but it is not an irre- 
sistible one, and the consent or request is unequivocally denied by 
the defendant. The affidavits on the other side are as consistent 
with this denial as with the inference drawn by the plaintiff. If so, 
the usual rule of evidence denies to those facts the force necessary to 
overcome this positive denial, and I am compelled, of course, to 
award that the costs in dispute be paid by the plaintiff. 
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